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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC17-01717 
CASE NAME: VANCIL VS. CITY OF OAKLEY 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY GINA VANCIL, ADAM VANCIL 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for a new trial is denied. 
 
In this case there never was a trial, but a judgment based on granting of defendants’ summary 
judgment motions.  Nevertheless, despite the paradox in nomenclature, “new trial motion” is the 
appropriate procedural vehicle for asserting grounds under Code of Civil Procedure § 657 after 
a summary judgment.  (E.g., Wall Street Network, Ltd. v. New York Times, Inc. (2008) 164 
Cal.App.4th 1171, 1176.) 
 
Plaintiffs’ first ground for their motion is simply that the Court got it wrong on the law in granting 
summary judgment.  In this respect, plaintiffs’ counsel appear to be confusing this Court with the 
court of appeal.  While it is true that a summary judgment is reviewed de novo, it isn’t reviewed 
de novo (or in any other fashion) by the very court that issued it. 
 
Although it has been said in dictum that a new trial motion may be based on arguing that the 
trial court’s grant of summary judgment was incorrect (Doe v. United Airlines, Inc. (2008) 160 
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Cal.App.4th 1500, 1505), the Court is aware of no instances where that idea has been invoked 
successfully, or where it would make any difference.  After all, if (arguendo) the Court made 
an incorrect legal ruling in granting summary judgment, the appellate court will be obligated 
to reverse it for that reason, whether a new trial motion was made or not.  The provision in 
§ 657(4) for granting a new trial based on “error in law” made during a trial may be a valuable 
safety valve if, for example, the trial court has had to make a seat-of-the-pants evidentiary ruling 
from the bench.  But it should not be treated as simply a “re-do” opportunity to rehash the same 
legal arguments already fully considered and decided upon.  To treat § 657(4) as nothing more 
than a second-briefing opportunity would effectively eviscerate the parallel legal requirements 
for a reconsideration motion under Code of Civil Procedure § 1008, that the motion must be 
made on “new or different facts, circumstances, or law” (emphasis added), and must be based 
on a showing of diligence even when the grounds are different law (e.g., Baldwin v. Home 
Savings of America (1997) 59 Cal.App.4th 1192, 1200).  (Not to mention the tighter timing 
requirements for a reconsideration motion.) 
 
In any event, even if the Court takes the legal-re-argument part of the motion for what it’s worth, 
it sees no reason to revisit the prior ruling.  The legal issue of causation presented in this case – 
viz., what if the decedent left the sidewalk because of both the bushes and the pedestrians, and 
would have had to do so for either reason? – was by no means straightforward or simple.  But it 
was fully and adequately briefed and argued the first time around, and the Court gave it 
considerable thought before ruling.  Plaintiffs’ motion raises neither any arguments the Court 
didn’t have in mind before, nor any reason why they could not have raised any such arguments 
the first time. 
 
Plaintiffs’ second ground, of newly discovered evidence, is explicitly permitted by § 657(4).  
But as that statute says, the “newly discovered” evidence must be something that the moving 
party “could not, with reasonable diligence, have discovered and produced at the trial”, or in this 
case, in opposition to the summary judgment motions.  Plaintiffs’ supposed “newly discovered 
evidence” manifestly flunks that test. 
 
The new evidence consists of a short declaration by Wolfenbarger, the decedent’s bicycling 
companion at the time of the fatal accident.  As both sides and the Court’s prior ruling all agree, 
he was the key witness.  The Court’s prior ruling rested squarely on Wolfenbarger’s repeated 
testimony that the decedent left the sidewalk to get around the pedestrians. 
 
After the Court issued its ruling, Wolfenbarger revisited the scene and tells us that he now 
“realize[s]” that the decedent’s departure from the sidewalk was caused solely by the shrubbery 
and not by the pedestrians.  His declaration is not as clear as plaintiffs’ motion says it is in 
saying that squarely.  It reiterates the point already made that the decedent would have had to 
leave the sidewalk to go around the shrubbery, even had there been no pedestrians; but it still 
doesn’t contest the idea that the decedent would have had to go around the pedestrians even if 
there had been no shrubbery.  The only new point being made now is that the shrubbery was 
behind the pedestrians and hence closer to the decedent.  But since the decedent took the 
single conveniently available route for leaving the sidewalk as to either obstruction, that doesn’t 
seem to make any difference. 
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Taking the testimony as plaintiffs offer it, in any event, it is nothing remotely resembling “newly 
discovered” evidence that could not have been brought forward with due diligence.  It may be 
debatable whether plaintiffs would have been allowed to adduce this evidence in opposition to 
summary judgment even had they done so in timely, given that it is a plain recantation of 
Wolfenbarger’s deposition testimony.  That moot point aside, however, there is no evident or 
credible reason why plaintiffs’ counsel couldn’t have brought this evidence forward then rather 
than now.  Counsel are experienced and capable personal-injury lawyers.  They surely must 
have seen that pinning down the causation factual point, and in particular dealing with the 
problem of the pedestrians, could (and likely would) be key to deciding the case.  Moreover, 
Wolfenbarger is not a late-appearing or previously unlocatable witness.  He has been an active 
witness participant in the case all along, and evidently working with plaintiffs’ counsel.  
Manifestly, the only thing newly discovered in this case is counsel’s realization that they could 
have brought this evidence forward, but did not do so, in time for it to be considered on the 
summary judgment motion. 
 
Moreover, even if (as is unlikely) counsel did not realize at first that they would have to show a 
triable fact issue that the shrubbery was the sole operative cause of the accident, they had to 
have realized that point no later than when the Court issued its tentative ruling, and at the 
argument where the Court reaffirmed the legal reasoning in the tentative.  Indeed, the factual 
issue of whether the pedestrians were an independent cause of the accident was precisely the 
point on which the Court took the motion under submission to take a closer look at the record.  
The Court declines to rule now on whether it would have allowed plaintiffs, at that time, to 
adduce new and different evidence for the Court’s closer look.  But the need for it was entirely 
obvious, and bringing it forward between the hearing and the ruling would surely have been 
more timely than bringing it forward only after judgment has been entered. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01102 
CASE NAME: HERNANDEZ VS. STANLEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01860 
CASE NAME: KUNG VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY JASON KUNG 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to strike or tax costs is granted in part. 
 

The Judgment Entered Against Plaintiff 
 
This is a medical malpractice case brought against a hospital (the County), and against an 
emergency room physician formerly employed at the hospital (Buoncristiani).  Earlier this year 
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both defendants moved for summary judgment.  The Court’s tentative ruling was to grant that 
motion as to both defendants, on the ground that plaintiff’s expert did not meet the requirements 
of Health & Safety Code § 1799.110(c) for experts testifying as to the standard of care for 
emergency medical treatment.  At argument, however, plaintiff pointed out that his claims 
against the hospital extended more broadly than just his claims of malpractice in the emergency 
room.  Accordingly, the Court granted the motion as to Buoncristiani, but denied the motion as 
to the hospital. 
 
The substantive status of the case, therefore, is that plaintiff’s claim of malpractice against 
Buoncristiani (and, derivatively, against the hospital as her employer) now stand definitively 
defeated.  Although judgment has been entered only in favor of Buoncristiani, that substantive 
result stands in favor of the hospital as well.  However, the hospital remains subject to plaintiff’s 
claims as to other alleged acts of malpractice. 
 

Apportionment of Costs As Between 
Co-Represented Parties 

 
A prevailing party is entitled to recover only the costs actually incurred by that 
party or on that party’s behalf in prosecuting or defending the action.  See CCP 
§1033.5(c)(1).  When a prevailing party has incurred costs jointly with one or 
more other parties that are not prevailing parties for purposes of an award of 
costs, the judge must apportion the costs between the parties. 
 
The judge must determine the specific costs that the prevailing party incurred, 
whether they were reasonably necessary to this party’s claim or defense, and the 
reasonableness of the costs.  Charton v Harkey (2016) 247 CA4th 730, 741….  
Whether to award costs that were incurred by both the prevailing party and the 
nonprevailing party and were reasonably necessary to the conduct of the 
litigation for both of them is left to the judge’s discretion based on the totality of 
the circumstances…. 
 
The judge is not required to wait to allocate costs between jointly represented 
parties until the litigation has concluded as to all of them.  Quiles v Parent (2018) 
28 CA5th 1000, 1017….  Instead, the judge may determine the cost award for a 
prevailing party by examining the reason this party incurred each cost, whether 
each cost was reasonably necessary to incur in the litigation, and the 
reasonableness of the amount of the cost.  28 CA5th at 1017. 
 
What the judge may not do in allocating costs between jointly represented parties 
is to make an across-the-board reduction based on the number of jointly 
represented parties, because this allocation fails to consider the necessity or 
reasonableness of the costs as required by CCP §1033.5(c).  Charton v Harkey, 
supra, 247 CA4th at 734, 742…. 

 
Knighten, California Judges Benchbook, Civil Proceedings – Trial, § 16.23 (2019). 
 

Costs Specific to the Claim Against Buoncristiani 
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The Court denies the motion as to all costs specifically and identifiably related to defense of 
plaintiff’s claim of malpractice against Buoncristiani.  That includes costs connected with 
Buoncristiani’s deposition (Box 4(a)), and expert fees paid to Isaacs for his opinion as to 
the standard of emergency-room care (incorrectly listed in Box 8(a)(1), should be 8(b)(1)).  
These costs were jointly incurred on behalf of Buoncristiani as the alleged malpracticing doctor, 
and the hospital as her employer.  This portion of the case, however, has now resulted in an 
unambiguous substantive victory for both defendants. 
 
It is true that if plaintiff had chosen to sue only the hospital and not Buoncristiani as to this 
portion of his claim, there might not be occasion at the end of the case to distinguish between 
the Buoncristiani-related and non-Buoncristiani-related portions of the hospital’s costs.  If 
plaintiff had sued only the hospital and ended up winning the non-Buoncristiani part of the case, 
he would be the single prevailing party in the case, and the hospital would likely not be in a 
position to recover any of its costs.  But the fact is that plaintiff did choose to include 
Buoncristiani, who must be regarded as having been the principal defendant as to this part of 
the case.  Under § 1033.5(c)(1), as explained by the above-quoted text, it is therefore left to the 
Court’s discretion whether and how to allocate them.  And contrary to plaintiff’s argument, the 
Court cannot do that simply by saying there were two defendants so Buoncristiani gets half. 
 

The § 998 Issue 
 
Plaintiff takes further issue with the award of Isaacs’s fees as costs, which are claimed on the 

basis of Buoncristiani having made a cost-waiver § 998 offer.  Plaintiff contends this was only a 

token or tactical offer and should not be honored in awarding costs.  That in itself, however, is 

hardly enough to show that the offer was in bad faith.  There are a few cases where such 

relatively lowball § 998 offers were found to be in bad faith.  (E.g., Nelson v. Anderson (1999) 

72 Cal.App.4th 111; Wear v. Calderon (1981) 121 Cal.App.3d 818; Pineda v. Los Angeles Turf 

Club 1980) 112 Cal.App.3d 53.).  Those cases arose on unusually strong facts, however.  

(See the discussion in Jones v. Dumrichob (1998) 63 Cal.App.4th 1258, 1263.)  Moreover, in 

Nelson the appellate court was upholding a trial-court finding of bad faith, noting that the offering 

party had not made enough of a factual showing to overcome the determination below.  Here, 

however, the shoe is on the other foot.  The factual burden is on the offeree to show bad faith, 

not on the offeror to overcome a prior finding of bad faith. 

 

The greater number of cases have reached the opposite result, finding even very low § 998 

offers (including cost waivers) to have been in good faith.  (E.g., Melendrez v. Amerol Int’l Corp. 

(2015) 240 Cal.App.4th 632; Bates v. Presbyterian Intercommunity Hospital (2012) 204 

Cal.App.4th 210; Adams v. Ford Motor Co. (2011) 199 Cal.App.4th 1475; Jones, 63 Cal.App.4th 

1258; Culbertson v. R.D. Werner Co. (1987) 190 Cal.App.3d 704; Najah v. Scottsdale Insurance 

(2014) 230 Cal.App.4th 125.)  Each case must be looked at on its own facts.  Generally, 

however, there is an obvious uphill climb for a party who lost on the merits, arguing that the 

other side could not reasonably have acted on the prediction that it would win on the merits. 
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It is also worth noting that a cost-waiver offer is not inherently anything to sneeze at, as it 
includes the potential liability for the opposite side’s expert fees.  As the court remarked 
in Jones, “Facially, respondent's offer carried a significant value to appellants because, 
if accepted, it would have eliminated appellants' exposure to the very costs which are the 
subject of this appeal, a sum appellants can hardly claim now to be de minimis.”  63 Cal.App.4th 
at 1264. 
 
Here, plaintiff faces a daunting task in convincing the Court that a cost-waiver offer was 
unreasonable, given that Buoncristiani did in fact end up winning the case outright.  He points to 
no intervening events between the § 998 offer and the successful summary judgment motion 
that would render the former unreasonable despite the latter. 
 

Costs Not Specific to Buoncristiani 
 
However, the Court grants the motion as to all other items it attacks, though without prejudice to 
their re-assertion when and if the hospital ends up winning the entire case. 
 
These remaining costs represent the expenses of discovery on issues common between the 
Buoncristiani-related and non-Buoncristiani-related parts of the case.  More specifically, they 
relate to discovery taken as to plaintiff’s injuries and medical treatment.  There is no reason to 
think these costs were not reasonably incurred in defense of Buoncristiani.  But they were 
equally necessary and reasonable for the defense of the hospital, including the claims against 
the hospital having nothing to do with Buoncristiani.  And importantly, there is no reason to think 
that the hospital would have incurred a dollar less of these costs had there been no claim of 
Buoncristiani’s malpractice.  It would have incurred these costs even if it had originally been 
sued only on the part of the case that remains unadjudicated. 
 
If the hospital ends up winning the remaining part of the case, it will presumably be entitled to 
recover its entire reasonable costs in the case, including the items now being disallowed.  
The end result will be the same. 
 
But on the other hand, if the hospital ends up losing the remaining part of the case, it will 
not be entitled to recover costs.  Plaintiff has a sound point that to award some or all of these 
costs, incurred in defense of both halves of the case, would amount to awarding costs to 
the hospital as to a part of the case it has not yet won.  That can better wait until we see the 
ultimate outcome. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02260 
CASE NAME: ADAMS ANTIOCH WAREHOUSE  VS.  JASON WALKER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Defendant City of Antioch’s demurrer to the first amended complaint (FAC) is sustained with 
leave to amend.  Plaintiff may file and serve any amended complaint on or before August 7, 
2020.  If it elects not to do so, the case will be dismissed as against the City. 
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Background 
 
On or about June 14, 1947, a certain tract of land in Antioch was subdivided into lots and streets 
and represented on a map filed with the County Recorder.  (Exhibit A to Complaint.)  The 1947 
Map depicted a street named Cesa Lane that starts on the south at Railroad Avenue and runs 
northerly, then turns easterly to Walter Way. 
 
There is no dispute that the City properly abandoned Cesa Lane by Resolution.  On or about 
August 13, 1962, in Resolution No. 1993-A, the City vacated and abandoned all of Cesa Lane.  
The Resolution found that Cesa Lane had “never been used as public street or for any other 
public purpose, and that said Cesa Lane is unnecessary for present or prospective public street 
purpose….”  The Resolution excepted from the order of vacation and abandonment an 
easement, amounting to a public service easement as defined in Streets & Highways Code 
§ 8306.  Section 8340 provides for such exception, when vacating a street or highway.  The City 
excepted from vacation “the easement and right at any time or from time to time to construct, 
maintain, operate, replace, remove, renew and enlarge lines of pipe…and access to protect 
property from all hazards in, upon and over the portion of Cesa Lane hereinbefore abandoned.”  
(Exhibit C to Complaint.)   
 
Plaintiff owns property abutting Cesa Lane, acquiring title to Lot A on the 1947 subdivision map 
in 1963.  More particularly, plaintiff’s property lies on the east side of the north-south portion of 
Cesa Lane.  F.L. Adams, Jr., along with a business partner, acquired title to Lot A, recorded on 
November 29, 1963.  At some point prior to 1995 Adams bought out his business partner, 
acquiring 100% title to Lot A.  In 1995 Adams and his wife placed the property into a revocable 
family trust, “Adams Trust”.  In 2003, Adams and his wife formed Adams Antioch Warehouse 
L.P., and the Adams Trust transferred titled to Lot A to the Limited Partnership (the present 
plaintiff), by quitclaim deed recorded on January 24, 2003. 
 
On or about September 18, 2001, the City adopted Resolution No. 2001/102 vacating and 
abandoning Cesa Lane.  It appears the 2001 Resolution was in response to the request of the 
then-owner of the adjoining property the west side of Cesa Lane, the Railroad Avenue Church of 
Christ.  It sought to have a definitive determination of its ownership of the abandoned area of the 
former street.  The City Council acknowledged the 1962 abandonment of Cesa Lane by the City.  
It also noted Civil Code § 831, which provides, “An owner of land bounded by a road or street is 
presumed to own to the center of the way….”  Based on these facts and law, the City Council 
directed the execution of a Quitclaim Deed regarding the property.  While the Quitclaim Deed 
did not specifically mention the easement, both Plaintiff and the City seem to agree that the 
easement was relinquished as well. 
 
Defendants are the successor owners of the property owned by the Railroad Avenue Church of 
Christ.  Defendants Jason Walker (owner of fee title), Bank of the West (security interest by 
Deed of Trust), First Santa Clara Corporation (Trustee under Deed of Trust), and Service Pros 
Plumbers, Inc. (leasehold interest), have claims to the west half of the north-south segment of 
Cesa Lane.   
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In or about April 2018, defendants placed a large metal shipping container on a portion of the 
west half of the north-south segment of Cesa Lane.  The obstruction reduced the usable width 
of the land, denying plaintiff, its tenants, customers, and vendors the use of that portion of 
Cesa Lane.   
 
Plaintiff filed this action for declaratory relief, quiet title, and injunction. 
 
Demurrer 
 
The City demurs to the First (Declaratory Relief) and Second (Quiet Title) Causes of Action on 
the ground the claims are untimely as a matter of law and therefore barred by the applicable 
statutes of limitations. 
 
Both parties’ arguments on this demurrer are directed at plaintiff’s first cause of action, which 
attacks the legality of the City’s 2001 vacation.  The second cause of action (for quiet title) is 
essentially moot as to the City, which loudly and unequivocally disclaims having any claim at all 
to the land in question, adversely to plaintiff or otherwise.  On the contrary, as against the City, 
the tenor of plaintiff’s FAC can be described as trying to impose onto the City an easement 
property interest that the City says it doesn’t have and doesn’t want.  Accordingly, the Court will 
likewise limit its analysis to plaintiff’s claims in the first cause of action. 
 
The City maintains that it abandoned the public status of this road nearly 60 years ago, and 
disclaimed any interest or easement in the road nearly 20 years ago by Resolution in 2001.  The 
City argues the quitclaim deed gave Adams at least constructive notice that the City had 
disclaimed all interest in the road.  Defendant maintains that no equitable or other basis exists 
for tolling or suspending the applicable statutes of limitations. 
 
Plaintiff brings this action as a taxpayer pursuant to Code of Civil Procedure § 526a.  This 
section does not specify a statute of limitations.  Defendant argues that the applicable time 
period is therefore either 3 years for liability created by statute (Code of Civil Procedure § 338); 
four years for an “action for relief not hereinbefore provided” (Code of Civil Procedure § 343); 
or five years for recovery of real property (Code of Civil Procedure § 318.)  Plaintiff’s claims are 
untimely under all of these. 
 
Plaintiff argues that although the City’s action took place 17 years before this action was filed, 
the statute of limitations was tolled for two reasons: (1) the City committed fraud on the Adams 
family; and (2) the City received no consideration for the Quitclaim Deed. 
 
The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly 
pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  
On demurrer the complaint must be liberally construed with a view to substantial justice 
between the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only for defects 
appearing on the face of the complaint or from matters of which the court must or may take 
judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.) 
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 Plaintiff’s Claim of Tolling of the Statute of Limitations Based on Fraud 
 
The “discovery rule” “postpones accrual of a cause of action until the plaintiff discovers, or has 
reason to discover, the cause of action.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 
797, 807.)  “‘To establish that equitable tolling applies, a plaintiff must prove the following 
elements: fraudulent conduct by the defendant resulting in concealment of the operative facts, 
failure of the plaintiff to discover the operative facts that are the basis of its cause of action 
within the limitations period, and due diligence by the plaintiff until discovery of those facts. 
[Citations.]’ [Citation.]”  (Sagehorn v. Engle (2006) 141 Cal.App.4th 452, 460-61.) 
 
Here, Plaintiff alleges the City had a statutory duty to give notice to Adams Trust, and the 
general public, that it was contemplating vacating the easement.  No such notice was given 
under the Easement Vacation Law (Streets & Highways Code §§ 8322, 8323, and 8324).  
Plaintiff argues the City committed fraud on the Adams family by failing to give the required 
statutory notice of the vacation.  Plaintiff argues that since the City committed fraud by failing to 
give notice, the statute of limitations was tolled from 2001 to 2018.   
 
Plaintiff cites no authority for the proposition that a failure by the public entity to give the required 
statutory notice before taking certain actions amounts to fraud.  “The doctrine of fraudulent 
concealment tolls the statute of limitations where a defendant, through deceptive conduct, 
has caused a claim to grow stale.”  (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 
1185, 1192, emphasis added.)  “The rationale for this rule is that such a defendant should be 
estopped from taking advantage of his own wrong by asserting the statute of limitations.”  
(Community Cause v. Boatwright (1981) 124 Cal.App.3d 888, 899.)  
 
At the time when the City failed to give notice, plaintiff had no claim to become stale.  If the 
claim is the failure to give notice itself, and if the failure to give notice also constituted grounds 
for avoiding the statute of limitations, the result would be a claim that would never die. 
 
More directly, Streets & Highways Code § 8333 provides that the local agency may summarily 
vacate a public service easement in the case where the easement has not been used for the 
purpose for which it was dedicated or acquired for five consecutive years immediately preceding 
the proposed vacation.  If vacated under this section, it does not appear that notice and posting 
are required. 
 
Plaintiff argues that even if the statute did not require notice, it was entitled to notice on the 
basis of constitutional due process.  It cites no authority for this proposition, however.  It must be 
remembered that the City wasn’t giving away anything that plaintiff owned.  It was vacating only 
an easement interest owned by itself, for its own benefit, under §§ 8306 and 8340.  If due 
process required notice to all affected persons anytime a public landowner proposed to abandon 
a disused easement owned only for the public entity’s use and benefit, it would effectively void 
the provision of § 8333 saying that no notice is required.  Nor is it obvious why such a due-
process right, if it existed, would be limited to only adjacent landowners rather than the public at 
large.  Without supporting authority, the claim is too extravagant to be accepted.  And once 
again, it faces the logical dilemma that if the claim is the failure to give notice, and the failure to 
give notice also eviscerates the statute of limitations, there would be no limitations applicable at 
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all.  And in any event, failure to give such an obscurely grounded “due process” obligation of 
notice can hardly rise to the level of “fraud” for purposes of avoiding limitations. 
 
Plaintiff cites to Moghaddam v. Bone (2006) 142 Cal.App.4th 283, 290, in support of its fraud 
argument.  However, Moghaddam was speaking of fraud in a different context. The discussion 
of fraud was in the context of the defendant’s 473 motion to set aside the default and default 
judgment based on extrinsic fraud. Defendant’ notice of motion to set aside the default was 
served on the plaintiff at an incorrect address.  It stated:   
 

‘Extrinsic fraud occurs when a party is deprived of the opportunity to present his 
claim or defense to the court; where he was kept ignorant or, other than from his 
own negligence, fraudulently prevented from fully participating in the proceeding. 
[Citation.] Examples of extrinsic fraud are: … failure to give notice of the action to 
the other party, and convincing the other party not to obtain counsel because the 
matter will not proceed (and then it does proceed). [Citation.] The essence of 
extrinsic fraud is one party's preventing the other from having his day in court.’ 
[Citations.] Extrinsic fraud only arises when one party has in some way 
fraudulently been prevented from presenting his or her claim or defense. 
[Citations.]’ [Citation.]    
 

(142 Cal.App.4th at 290.) 
 
“When a plaintiff relies on a theory of fraudulent concealment, delayed accrual, equitable tolling, 
or estoppel to save a cause of action that otherwise appears on its face to be time-barred, he or 
she must specifically plead facts which, if proved, would support the theory.”  (Mills v. Forestex 
Co. (2003) 108 Cal.App.4th 625, 641.)  Plaintiff has not alleged facts showing fraudulent 
concealment by the City tolled the statute of limitations.   
 
 Plaintiff’s Claim of Tolling Because the City Received No Consideration 
 for the Quitclaim Deed 
 
Plaintiff alleges City’s interest in the west half of the north-south segment of Cesa Lane 
had value.  The City did not receive any compensation for relinquishing its interest.  
Plaintiff characterizes the 2001 Resolution and Quitclaim Deed as a sale by the City 
without consideration.  Plaintiff argues the statute of limitations does not run when public 
property is conveyed for no consideration because the transaction is void.  Plaintiff argues 
the easement had value and the City had no power to convey it without consideration.  
(Cal. Const., Art. XVI, § 6.)  
 
Plaintiff cites no authority for its claim that the City’s vacation of easement of the easement 
constituted a “sale” or “gift” of public property.  Under S & H Code § 8309, the “vacation” 
means the complete or partial abandonment or termination of the public right to use a street, 
highway, or public service easement.  Plaintiff cites no authority that City must be compensated 
when it decides to abandon property with no public use.  As Defendant cogently points out, 
the City advances a public purpose by saving public funds when it relinquishes the responsibility 
to maintain a roadway the public does not use.  That would appear to be all the consideration 
required. 
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Plaintiff’s assertion that the City violated the Art. VI of the Cal. Constitution does not save this 
action from the running of the statute of limitations.   
 
 Plaintiff’s Claim of No Constructive Notice 
 
Plaintiff argues that the Adams family’s continued use of the easement defeats any argument of 
constructive notice.  But any such use had nothing to do with the City, which no longer claimed 
any interest in the property at all.  Such continued use may be relevant to the state of matters 
between plaintiff and the adjacent landowner defendants, but it does not give rise to any 
surviving claim against the City – and in particular, any claim (such as that in the first cause of 
action) seeking to undo a public act from 17 years ago. 
 
In this respect, it is pertinent to remember that the easement at issue was not one belonging to 
plaintiff.  It belonged to the City, for the City’s public use for purposes of utilities or safety 
access.  It may be that plaintiff was allowed to use it as a practical matter, and it may be that 
that use gives plaintiff some right as against the neighboring landowners (as is asserted in the 
second cause of action).  But it does not follow that it gives plaintiff a right to come in and 
restore a property right to the City that plaintiff never owned in the first place. 
 
Also remember that the position being asserted by the City here is not one of having a property 
right, but one of not having such a right.  Plaintiff’s position amounts to trying to take notice 
principles applicable to the assertion of a property interest, and apply them to the absence of a 
property interest. 
 
It happens that the party abandoning the property interest here is a public entity, which could be 
relevant if there were some provision of law requiring that public entity to give notice of 
abandonment (addressed above).  If there is no such requirement, however (and § 8333 says 
there isn’t), then the public nature of the abandoning party drops out of the analysis. 
 
So let’s look at this as if it were only private parties involved.  Suppose A, B, and C are 
neighboring landowners.  A grants an easement of access to B over A’s land.  Because the lane 
is kept open and no one polices it, as a practical matter C is able to use it.  Then, without telling 
C, B and A agree to extinguish the easement.  C's continued use of the lane may or may not 
give C some continuing right as against A, to use A’s land.  But the Court cannot see that any 
cause of action arises against B for B’s failure to notify C that B was agreeing to abandon an 
easement owned by B, though used by C.  Whether C was under any “duty” to check land-title 
records may be relevant to C’s claim against A, but it doesn’t mean C can sue B. 
 
This is the answer to plaintiff’s citation of Atkins v. Kessler (1979) 97 Cal.App.3d 784.  In that 
case, the city was asserting a positive property right on its own behalf, namely (first) the right to 
assess a tax, and (second) a treasurer’s deed based on nonpayment.  Atkins reflects that in that 
instance, it is relevant to limitations that the plaintiff did not receive notice of the tax sale.  But 
the same logic does not apply where, as here, the city is abandoning a property claim rather 
than asserting one. 
 
Leave to Amend 
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It is not readily obvious that plaintiff can amend to get around the statute of limitations here.  
Because this is a first demurrer, however, the Court is willing to let plaintiff try, if it can identify a 
viable theory. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON MOTION TO DISMISS PLAINTIFFS 3rd Amended COMPLAINT 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant Mt. Diablo Unified School District demurred to plaintiff’s Second Amended Complaint.  
The court overruled the demurrer in part and sustained it in part, with leave to amend, ordering 
that any amended complaint be filed on or before Friday, January 10, 2020.  Plaintiff filed a 
Third Amended Complaint (TAC), but not until Monday January 13, 2020.  Rather than file a 
further demurrer, the District has filed a Motion to Dismiss and a Motion to Strike on both 
substantive and procedural grounds.  The procedural grounds are that plaintiffs filed the TAC 
one court day late. 
 
The court denies both motions to the extent they are based on the late filing.  The court will 
construe the Motion to Dismiss as a demurrer.  So construed, the court sustains the demurrer 
to the First Cause of Action, without leave to amend.  If plaintiff contests the tentative to seek 
further leave to amend, she should be prepared at the hearing to discuss in detail (1) how she 
proposes to amend further, (2) how that will be legally sufficient, and (3) why it hasn’t been 
alleged before now. 
 
Motion to Strike 
 
Defendant’s Motion to Strike is denied.  As noted in the cases the District cites, the court may 
dismiss a complaint that is filed beyond the deadline that the court set for an amendment.  
(Daniels v. Daniels (1955) 136 Cal.App.2d 224, 227; Leader v. Health Industries of America, Inc. 
(2001) 89 Cal.App.4th 603, 613-14.)  Such a dismissal is not mandatory, though.  In Daniels, 
when the defendant filed the motion to dismiss, the plaintiff offered no excuse for her tardiness.  
Here she has.  In Leader, the plaintiff amended one month after expiration of the deadline.  
Here the delay was one court day, explained by missing the filing cutoff the previous court day.  
If plaintiff had formally requested late leave to file at the time, there is no doubt it would have 
been granted. 
 
The court declines to exercise its discretion to dismiss an amended complaint that is filed one 
court day late.  The other bases asserted to strike the TAC are duplicative of those raised in the 
Motion to Dismiss and are discussed in the court’s ruling on that motion.   
 
Motion to Dismiss 
 
Construed as a general demurrer, the Motion to Dismiss is sustained without leave to amend. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/10/20 

 
 

- 13 - 

Request for Judicial Notice filed 2/14/20 
 
The court issued a lengthy ruling regarding Exhibit 1 to the Request for Judicial Notice on the 
last demurrer.  It incorporates that ruling here.  
 
The court denies the Request for Judicial Notice as to Exhibits 2 and 3.  It has no need to take 
judicial notice of these items.  They are in its file. 
 
Discussion 
 
The first cause of action, for negligence, is the only one asserted against the District.  The 
insufficiency of the allegations here follows obviously from the Court’s prior ruling, without a 
need to revisit all the details of that ruling now. 
 
In the course of a lengthy discussion of the SAC’s negligence claim against the District, the 
Court observed that one deficiency was the absence of any allegation that the District had 
actual notice of the dangerousness of the Rape Location.  It said: 
 

The SAC alleges that the location was in a dangerous condition and that the 
District retained control over the campus.  (SAC, ¶ 17, 20; see Peterson v. San 
Francisco Community College Dist. (1984) 36 Cal.3d 799, 812; Rodriguez v. 
Inglewood Unified School Dist. (1986) 186 Cal.App.3d 707, 718.)  However, it 
does not allege that the District created the dangerous condition or had 
notice of the condition.  In a cause of action requiring specific pleading, the 
mere allegation that the District retained control of the campus does not likewise 
mean that the District had notice of the dangerous condition.  If plaintiff wishes 
to allege dangerous condition liability against the District, she must allege 
the missing element of notice.  And if she wishes to attempt to allege any 
other basis for liability against the District, she must allege the statute(s) on 
which she bases those claims.   

 
The TAC still flunks this test. 
 
The court has searched the TAC for allegations that would cure the defects noted in the above 
ruling.  There was some burden in doing so because plaintiff did not provide a redlined version 
to show the changes plaintiff made from the Second Amended Complaint.   
 
The court finds no changes in the TAC to allege a statutory basis for liability other than under 
Government Code § 835.  (TAC, ¶ 25.c.)  TAC ¶ 26.c. alleges that the District “knew, or in the 
very least should have known, that the Rape Location was used by students to engage in sexual 
activities”.  The second part of that phrase is the giveaway.  “Should have known” is not the 
same thing as “did know”.  The inclusion of this weasel-language could be viewed as 
tantamount to an admission that plaintiff cannot allege and show actual knowledge.  In any 
event, it fails to constitute a square allegation of actual knowledge. This is insufficient to 
demonstrate how or why the District would have notice of conditions on premises that it was not 
actually controlling.  Plaintiff also cannot point to anywhere in the TAC where she alleges that 
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the District had knowledge about B.H.’s criminal activities, or that the allegedly dangerous 
location was being used in 2017 to facilitate his activities or prior similar activities.   
 
As for leave to amend further, the District argues that leave should be denied in any event 
because under Thimon v. City of Newark (Jan. 27, 2020) 44 Cal.App.5th 745, plaintiff must 
allege an “undamaged” property.  That argument is not particularly convincing.  However, 
this is now plaintiff’s fourth attempt to state a cause of action against the District, and she was 
fully on notice from the prior ruling of what the Court would expect in a further amendment.  
The Court must assume at this point that “knew or should have known” is the best plaintiff thinks 
she can do.  But the Court already said that wouldn’t suffice.  Plaintiff knew the Court would be 
looking to see if she alleged actual notice; if she thought she could allege that, she would have.  
Accordingly, leave to amend further is denied. 
 
(There are a few other grounds in the District’s motion that appear meritorious, notably the 
absence of an allegation of having timely filed a pre-suit governmental claim.  That attack, 
however, is being made for the first time now, and thus would likely call for leave to amend at 
least once if it were the only ground asserted.  For that reason, the Court does not rely on that 
ground at this point.  If plaintiff proposes to amend further, however, the Court is likely to inquire 
whether she can allege such a timely claim.) 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00329 
CASE NAME: M.F.  VS.  CLAYTON VALLEY CHARTER 
HEARING ON MOTION TO STRIKE PLAINTIFFS 3rd Amended COMPLAINT 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
See Line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00920 
CASE NAME: ZARAGOZA-SALCIDO  VS.  CC SHERIFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
This is continued to July 24 at the parties’ request. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01212 
CASE NAME: GUERRERO  VS.  FIRST ADVANCED MAINTENANCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FIRST ADVANCED MAINTENANCE, INC. 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing on grounds to withdraw.  To protect 
confidentiality, this will not be handled on CourtCall; the Court will call counsel directly when 
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other matters are completed.  If a representative of the client wishes to participate, counsel can 
have him present in his office or conference him in by phone.  Counsel is reminded that if the 
motion is granted, he must apprise the client that it cannot appear without a new lawyer. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01632 
CASE NAME: ROBERTS VS. FAVORS 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY ROSETTA SHATKIN 
* TENTATIVE RULING: * 
 
Defendant Shatkin moves to expunge a lis pendens that plaintiff filed against her property, 
pointing out that the claims in the complaint are not real estate claims that could support a 
lis pendens.  Plaintiff, in lieu of responding to the motion, has filed a dismissal of Shatkin as a 
defendant.  His papers do not say, however, whether he has done anything to make the lis 
pendens go away.  The motion is accordingly granted.  No fees or sanctions were requested. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & FOR ATTORNEY FEES 
FILED BY ALEXANDER P. STROUD 
* TENTATIVE RULING: * 
 
Defendant Stroud’s motion to expunge lis pendens is granted.  Last November, the Court 
granted a similar motion by a similarly situated party to expunge lis pendens.  Stroud 
convincingly argues that the claims now being asserted by plaintiff are virtually identical, and the 
arguments for expunging the lis pendens are the same as those found valid in November. 
 
Plaintiff has filed a belatedly received opposition.  He does not even deign to mention the 
November ruling, however, much less explain why the situation now is different from the 
situation then, such that the Court should reach a different result.  Plaintiff’s arguments are 
the same as those rejected in November, and they are no more convincing now than they 
were then. 
 
Attorney fees and costs are awarded in the amount of $3,885, payable by plaintiff to counsel for 
defendant within 30 days of service of an Order After Hearing hereon. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01792 
CASE NAME: WANG BROTHERS  VS.  DIRECT LENDING 
HEARING ON MOTION TO DISMISS (Forum Non Conveniens) OR TO COMPEL ARB. 
COMPEL ARB FILED BY DIRECT LENDING GROUP, ROSS FIUZI 
* TENTATIVE RULING: * 
 
The Court continues this motion to July 24 at 9:00 a.m. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/10/20 

 
 

- 16 - 

  

12.  TIME:  9:00   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS. RELIANT FOOD SERVICES 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY RELIANT FOOD SERVICES, INC., et al. 
* TENTATIVE RULING: * 
 
This has been mooted by the filing of a first amended complaint. 
 

  

13.  TIME:  9:00   CASE#: MSC20-00282 
CASE NAME: GONZALEZ VS. RELIANT FOOD SERVICES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RELIANT FOOD SERVICES, INC., et al.  
* TENTATIVE RULING: * 
 
This has been mooted by the filing of a first amended complaint. 
 

  

14.  TIME:  9:00   CASE#: MSL19-03452 
CASE NAME: MOUNTAIN LION ACQUISITIONS  VS.  CHAMROEUN HOM 
HEARING ON MOTION FOR ORDER COMPELLING ARBITRATION 
FILED BY MOUNTAIN LION ACQUISITIONS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel arbitration is denied.  Plaintiff and cross-defendants are given until 

July 24 in which to answer or otherwise respond to the cross-complaint. 

 

The Pleadings 

 

This case began as a simple consumer-debt-collection action, filed as a limited civil case.  

Plaintiff Mountain Lion Acquisitions (MLA) alleges that defendant Hom entered electronically into 

a loan transaction with LoanMe (not a party to this case), and defaulted on payments.  MLA 

allegedly acquired the note and claim by purchase and assignment.  The alleged arrears are 

$2,554.80, although by plaintiff’s calculations that amount now comes to more than $10,000 with 

interest added. 

 

Hom answered and filed his cross-complaint, which had the effect of converting this to an 

unlimited case.  He sues MLA; Scott Carruthers, the attorney originally filing the case; 

Carruthers’s law firm; and Carruthers’s wife.  He alleges that LoanMe’s loan was usurious and 

unconscionable, and seeks to enjoin collection of it and unidentified similar loans made to other 

borrowers (though the injunction apparently would run only against these cross-defendants, not 

LoanMe).  He also alleges that Carruthers, an attorney, is in violation of Bus. & Prof. Code 

§ 6129, prohibiting attorneys from buying loans for collection.  He pleads three causes of action:  

(1) unfair competition law (Bus. & Prof. Code §§ 17200 et seq.) based on the § 6129 violation; 
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(2) unfair competition law, based on the unconscionable loan terms; and (3) federal Fair Debt 

Collections Practices Act. 

 

The Existence and Terms of the Loan Contract 

 

The Court is not very satisfied with the state of the briefing by either side on whether there exists 

an agreement to arbitrate.  In two words, plaintiff is sloppy, and cross-complainant is cutesy. 

 

The arbitration provision is found in the electronic form allegedly filled out and signed by Hom 

when he took out the loan.  Plaintiff seeks to prove its existence and terms via a declaration by 

its attorney Shariat.  The Court sustains Hom’s objection to this evidence.  Plaintiff spends 

pages discussing how one may prove that an opponent electronically signed a document.  

But that assumes that the document is properly authenticated in the first place as what it 

purports to be.  Shariat’s declaration demonstrates neither any first-hand knowledge of the 

circumstances of Hom’s alleged electronic signature, nor any basis for establishing the 

document as a business record of LoanMe. 

 

For his part, Hom’s cross-complaint alleges only that he is “alleged” to have taken out the loan.  

But he never squarely denies it, and his standing to pursue most if not all of his claims would 

seem to require that he did so.  His declaration in response to this motion states that he never 

“saw or received” the document with the loan terms before now.  But his non-receipt of a hard 

copy of the document is consistent with its electronic character; and his claim never to have 

seen it is dubious, given that it is unlikely he would have received the loan funds without at least 

scrolling through and accepting the terms, whether or not he read them. 

 

Because the Court is sustaining Hom’s objection, the motion would have to be denied on that 

basis alone.  A denial on only that basis, however, probably invites a refiling with better proof of 

what is very likely true, namely that the contract exists and Hom signed it electronically.  So the 

Court will indulge the assumption arguendo that the arbitration agreement exists in a contract 

between Hom and LoanMe. 

 

Invocation of the Arbitration Agreement by MLA and Its Affiliates 

 

Assuming the arbitration agreement exists, there is nothing in it that would entitle MLA or its 

affiliates to invoke it.  The arbitration agreement exists in a contract between Hom and LoanMe.  

But LoanMe is neither a plaintiff here, nor a cross-defendant on the cross-complaint. 

 

It is true that an arbitration agreement may bind one party to arbitrate his disputes with other 

persons who aren’t parties to the arbitration agreement.  Thus, if Hom were suing the executives 

or affiliates of LoanMe, the arbitration agreement would extend to that part of the suit, subject to 

any other defenses to arbitrability such as unconscionability or waiver. 
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But there is nothing in the arbitration agreement that extends arbitrability to any dispute 

between Hom and anyone else, such as an assignee (MLA) or the assignee’s affiliates.  

Subparagraph (g) of the arbitration agreement expressly and precisely spells out the scope of 

persons it covers: 

 

(g) all claims asserted by you individually against us and/or any of our 

employees, agents, directors, officers, shareholders, governors, managers, 

members, parent company or affiliated entities (hereinafter collectively referred to 

as “related third-parties”).... 

 

The “us” in this subparagraph is LoanMe.  MLA does not fit into any of the categories of 

“related third-parties” recited here.  It is an arms-length, unrelated assignee. 

 

Hom argues this point, not quite precisely, in terms of lack of proof that MLA “acquired” the 

arbitration provision.  But that’s not quite the point.  Whether or not MLA “acquired” the 

arbitration provision, its acquisition cannot expand the terms of that provision, and even in 

MLA’s hands the provision still obligates Hom to arbitrate only what the agreement says he must 

arbitrate.  Hom agreed to arbitrate his claims against LoanMe and its affiliates.  He never agreed 

to arbitrate his claims or defenses against an assignee not affiliated with LoanMe. 

 

This shows up in the substance of the case as well.  Although part of the cross-complaint 

alleges defects in LoanMe’s loan terms, the asserted wrongdoer there is LoanMe.  As against 

MLA, those defects may constitute defenses to MLA’s collection, but it may be debatable 

whether they constitute an affirmative cause of action against MLA as such.  Moreover, the bulk 

of the cross-complaint has nothing to do with LoanMe.  It asserts illegality in Carruthers (as an 

attorney) buying the loan, and illegal actions by Carruthers and MLA in attempting collection.  

Insofar as Hom alleges wrongdoing by MLA or Carruthers but not by LoanMe, that is obviously 

not covered by the arbitration agreement. 

 

Finally, the Court reminds both counsel of the requirements of CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits. 
 

  

15.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON PETITION TO ENJOIN ARBITRATION 
FILED BY I80 PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
This petition was withdrawn, and mooted by full payment of the judgment. 
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16.  TIME:  9:00   CASE#: MSN19-1992 
CASE NAME: SOLOFF  VS.  CALIFORNIA DEPT. OF PUBLIC HEALTH 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET AT REQUEST OF BOTH PARTIES 
* TENTATIVE RULING: * 
 
Continued to 7/31/20 at the request of all parties by stipulated letter. 
 

  

17.  TIME:  9:00   CASE#: MSN20-0689 
CASE NAME: AMETHOD PUBLIC SCHOOLS  VS.  WEST CONRA COSTA 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY AMETHOD PUBLIC SCHOOLS 
* TENTATIVE RULING: * 
 
The Court has yet to hear whether the State Board of Education has granted or denied 

petitioner’s administrative appeal, which it understands is being decided as this tentative is 

being posted.  If the appeal is granted, the Board’s decision will render this motion, and indeed 

this entire action, moot.  In that event, petitioner shall promptly file a request for dismissal of this 

action.  If the appeal is denied, petitioner will have exhausted its administrative remedy under 

the Education Code, and the Court will rule on the merits of the pending motion for preliminary 

injunction. 

While the Court is waiting to hear the outcome of the appeal, the Court continues the hearing on 

the motion to July 17, 2020, and requests that the parties be prepared to address the issues set 

out below.  The Court will not post a substantive tentative ruling before July 17, but rather will 

hear oral argument and then take the matter under submission.  If in the interim the appeal is 

granted, the hearing will be dropped from calendar. 

Balancing of Harms.  Respondent argues that allowing the John Henry charter school to 

operate during the 2020-21 academic year would have “substantial economic impact on the 

District.”  (Opposition, p. 13, lines 15-17.)  But respondent has not explained what specifically 

would cause such an impact, and has made no attempt to quantify the impact.  If petitioner’s 

reply argument on this point is correct, a recent change in the Education Code suggests that 

allowing the charter school to operate during the 2020-21 school year would actually have a 

positive economic effect.  (See, Ed. Code, § 43502.) 

Undertaking.  Under California law, the Court must require an undertaking as a condition to the 

issuance of a preliminary injunction.  (Code Civ. Proc., § 529.)  An undertaking is generally 

required even if the defendant does not request it.  (ABBA Rubber Co. v. Seaquist (1991) 235 

Cal.App.3d 1, 10.)  And a preliminary injunction does not become operative until it is furnished.   

(Code Civ. Proc., § 529.  See, Casitas Inv. Co. v. Charles L. Harney, Inc. (1962) 203 Cal.App.2d 

811, 816.  See also Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 687 [preliminary 

injunction that does not provide for an undertaking is a “nullity”].) 
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The purpose of the undertaking is to compensate the defendant for any harm the defendant 

might suffer if it later turns out that the plaintiff was not entitled to an injunction.  (Code Civ. 

Proc., § 529.)  This includes “that portion of the defendant’s attorney fees that was devoted to 

demonstrating that the injunction was wrongfully issued.”  (Oiye v. Fox (2012) 211 Cal.App.4th 

1036, 1062.) 

The parties should be prepared to address the amount of the undertaking that petitioner should 

be required to post if the Court grants the motion for a preliminary injunction. 

Traditional v. Administrative Mandamus.  In its reply memorandum, petitioner does not 

dispute that a school district’s decision to grant or deny a charter petition is a quasi-legislative 

decision.  (See, California School Boards Assn. v. State Bd. of Education (2015) 240 

Cal.App.4th 838, 845-54.)  Such decisions are judicially reviewed under traditional mandamus 

standards: 

Our review of an agency's quasi-legislative administrative decision is limited to a 

determination whether the action was arbitrary, capricious, lacking in evidentiary 

support, or contrary to procedures provided by law.  (Code Civ. Proc., § 1085; 

California Teachers Assn. v. Ingwerson (1996) 46 Cal.App.4th 860, 867.)  

(Lanquist v. Ventura County Employees’ Retirement Assn. (2015) 235 Cal.App.4th 186, 192.)  

Yet petitioner has brought a petition for a writ of administrative mandamus under § 1094.5 of the 

Code of Civil Procedure.  Petitioner should be prepared to address which form of mandamus 

relief petitioner is actually seeking.  Also, regardless of how the petition should be characterized, 

both sides should be prepared to address the appropriate standard of judicial review for each of 

petitioner’s claims of error, and whether different standards of review apply to different aspects 

of respondent’s December 2019 decision not to renew the John Henry charter school’s charter. 

The Administrative Record.  If the petition is deemed a petition for a writ of administrative 

mandamus, the Court notes that neither side has clearly identified what documents and other 

materials comprise the full administrative record.  The lack of conceptual clarity on this point is 

illustrated by petitioner’s evidentiary objections, which were submitted with the reply papers.  

Petitioner objects to certain evidence that respondent offered through declarations, on the 

ground that such evidence is outside the administrative record.  Yet petitioner’s own opening 

papers are supported by declarations that address not just irreparable harm, but also the 

substantive merits of the school board’s December 2019 decision.  If the Court is limited to 

matters within the as-yet-unidentified administrative record, why is petitioner’s extraneous 

evidence relevant but respondent’s is not? 

Education Code § 47607.  The criteria for deciding a charter school’s renewal petition are set 

forth in Education Code § 47607.  This statute underwent a major revision in 2019.  (See, Stats 

2019, ch. 486, § 7 (AB 1505), effective January 1, 2020, operative July 1, 2020.)  The Court 

requests each side’s position on whether this revision has an effect on the issues before the 

Court.  For example, if the Court were to issue a writ directing the school board to reconsider its 
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December 2019 decision with guidance as to how the school board should do so, would the 

revised statute apply? 

Discrimination.  Petitioner cites, as a sign of purported racial discrimination, the staff report’s 

stated concern that the John Henry charter school has not recruited a student body 

representative of the school district’s ethnic diversity — a concern that was apparently raised 

as far back as the initial charter review in 2014.  (Staff Report, pp. 2-4.)  Yet this concern is one 

that petitioner itself acknowledged is a perfectly valid one, and that petitioner agreed to address 

if its charter is renewed: 

The school will implement a recruitment strategy that includes, but is not 

necessarily limited to, the following elements or strategies which focus on 

achieving and maintaining a racial and ethnic balance among students that is 

reflective of the general population residing within the territorial jurisdiction of 

West Contra Costa Unified School District. 

(Charter Petition, p. 95.)  If there is some evidence in the record of racial discrimination other 
than respondent’s concededly legitimate concern for racial and ethnic balance, petitioner should 
be prepared to cite such evidence during oral argument. 
 

  

18.  TIME: 10:00   CASE#: MSC16-00839 
CASE NAME: CERLETTI VS. YOUNG 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss timing.  Jury trials are not currently being 
conducted in Civil, and even if they were available it is unlikely that this trial could be fit in before 
the Department goes dark for much of August.  Counsel should also be prepared to discuss 
prospects for settlement or further ADR. 
 

 

 
ADD-ON 

 

19.  TIME: 11:00   CASE#: MSC19-01729 
CASE NAME: PEREZ VS. CITY OF EL CERRITO 
HEARING ON MOTION FOR DISCOVERY OF PEACE OFFICER PERSONEL RECORDS 
FILED BY SARAH PEREZ 
* TENTATIVE RULING: * 
 
Counsel and the custodian of records to appear in person. 
 

 

 


